
\ THE COMPTROLLER GENEFAL

DOECIES;ILM 1 - J OF THE UNITELD STATUS
vi!. w A S H I N G T O N. 0.C. 2 0 5 4 8

~~~~i @

FILE: DATE: 9 1 8 197/
B-1l;4673 AUG 1 8 1976

MATTER OF:
Specialist PF,-aond C. !!altos, USA,
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DIGEST: 1. lcnrber elected Surnivor 71enufit Plar (S)

annuity for el'ildren onr? indicatir on eyection
certificate that hle was c'ivorcc!, *'. -tin Jr, fact
lie vas not divorced. Since, notw ithsttndin~7
departmental regulations to the contrary,
member who has a spouse ticy not le.ally elect
Sl\-P annuity for childrenj and erclud-ce a.jouse
(>17747l, January 19, 1 73), such Celcction in

- t~his case vill be conr3i.xrcRo '. anl eletction of
arnuity for wife arid t!;ena hildren, sinice clearly
rex-;l::r inten6ed to pz;rticic)ate in .B?.

2. 'WhT-re r'a.tc.r c !ciced a Surv'vor Be,^efit

Ple'n ( o$,) lecetion certifica~ & that he. vas
divorced (v4ittn in fzct li'w v r not), o ii zatIon
W7S p.acced on cor.:elin,: officer to ctt.I.rnc

frou rlettcer'r servce.r rrcorirfs vlc~tltcr tL!ere
was evidcencc to cast iotI)t: on that reyprese-ntation.
Since that v n rot flono and such evii.-nce was
available, S yv -arents to c'hilc'ren were
erroneous an,, CGovcr.C.'j 'Lif; not receive .ocl
acquittance. A'Innruity sho::ld now tbe cstablished'
in favor of *ife but no recovery of erronicous
payracnts to clhildjren nneed h- Tade nor e!uplicate
payment nade to wife since childiren' s panecnts
were mTade to wife as custodian for: c'hildrca
for whose support she was responsible anyway.

This action Is in resnonse to a letter d'ated June 2), 1975
(FINCh4-T), from Lieutenant Colonel . J. Vithi'ton, USA,
Finance and Accountirn Officer, Unitte! Stator Army Finance
Support Agvency, reqiuesting? an advance decision regardin. pay-
nent of bencfits uncder the Survivor Itcnefit Plon (SBP) estnab-
lished by the act of £epte.Jber 21, 1"72, Fublic Law 92-425,
86 Stat. 706, 1' U.S.C. 1/,47-lt455 (Sup-2. II, IS72), in the
case of Specialist Sixth Class RanyT;ond C. t:altos, USA, 466-
42-119S retired (deceased). The rec elcst 2as assigned Control
lio. 1DO-A-1241) by thc Department of Defense Mil.itary Pay and
Allowance Comrzittee.
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According to the submission, Specialist Maltos elected to
provide an annuity for his 3 children only on June 14, 1973,
and his Survivor Benefit Plan - ilection Certificate (ODD Form
18S3) showed. him to be divorced. Ie tInderstand from the record
that Specialist lialtos was, in fact, legally rarried to Dorothe-a
Maltos at that time and never obtained a divorce thereafter,
although there is sol!e indicatiotk he had begun divorce pro-
ceedings prior to his death. Specialist 1altos retired on
June 23, 10 7 3 , and died as the result of an accident on October l.,

1974. The SEP annuity was established in equal shares to the
three dependent chi.d.C.ren, aged 1S, 15 and 14. The annuity
checks were drawn payable to Mrs. Dorothea Valtos as custodian
for the children. Eovever, firs. M'altos has made! claim for
the annulity in her own right based lipfon the fact that she and
Specialist .laltos vwere never divorced. We note that the sub-
mission includes a copy of the mner' s desifgnation of bene-
ficiary of unpaid retired pay (T;- Forn 314.O) dated June 20,
1973, in whicn the nember desi.-nites lkorotbee Mi. i`Altos as
such sole beneficiary and indicates that she is his spouse.

The submission states that 7Dorothea Maltos was naver
notified of Specialist Maltos' election not: to provide an SBP
annuity for his spouse nor was shc± counseled as to elections
available and the effects of suich elections. It is indicated
that this lwas due to the fact that the election certificate
indicated that the nember was divorced. '>he subrmission also
states that Specialist Maltos could have elected to provide
coverage for his children only, in lieu of his spouse, with-
out misrepresenting his marital status. Therefore, a counselor
way have delternined that further investigation of Specialist
14altos' marital status was unnecessary.

The submission indicates that the memmber's SBP election

certificate was received in the Army Finance Center on June 19,
1973, under separate cover, and was not titely associated with
the file when the member's retired pay account vas established.
Therefore, the election was temporarily established for a
spouse and a request for birthdates was macia so that the cost
for children could be computed. When birthdates were furnished
the election was erroneously changed to coverage for spouse
and children without regard to information on the election cer-
tificate. Apparently, the request for birthdates prompted
Mrs. Maltos in July 1973 (prior to the member's death) to
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advise the Army of her be3ief th.at she too was covered under
thle SLp. l-o;ever, the S1'P election was chanoed in accordance
xwith t-he election certificate to provic'e covcrape for children
onl1. TIhe. ecess prc-Z-mad wars rcfunded to .rs. La1ltos t it7h

the arrears of pay upon t'he rneTLler's death and the SI- altnuliU y
vas established in equal shares to the three children.

The Firance and Accountin7 Officer asks how far the
administrative respot-sibility to) notify the nenber's spouse of
an election not to participate in the S1,P extends. k'e indi-
cates that in cases such as this, it see-s that a false state-
ment by the ne;-.ber regardino the existence of a wife would
auount to hris inci-catirc a desire not to prcvitle coverage for
ler.- F(e ColC oSet7s a voucher in fsvor or 1-rs. 'cltos in the
a-nount of. $11 C4!'.!h'o r SEP aonuitn, pa-ryients for tle period
of Octcber 17, 1q7A, to May 31, 3i?75. and asl:s whetlter paynent
on such vu'.mhre r be made or .-hetl ir tlhe cl~-e.-r' s risrcpre-
sentzat-.'on of his iarital stattIs C'ni' thG Coverrnient of an
obli, tAtion to Oa'.e uuh pay-r:l'i' lso asls, ; ivt is deet.r-
Mine0 that iMrs. >iltos is eriCt-i'e to thee annuity, slhould the
paylients i la /: to ¢r.i. i:,altos LS **i t n for the chlidren
be co.nsicdered erroneous paynents whiecl rustI be recoused.

rcega a1r1g the applicability of the SP.,10 U.S.C. 1448(a)
provides in pert: i.cnt part:

"(8) The Plan applies to a p3crson who is
married or has a dependent child ',hen he becorres
entitled to retired or retainer pay unless he elects
not to participate in the Plan before the first day
for which he is eligible for that pay. If a person
who is rarried elects not to participate in the Plan
at the ma:.:imuai level, that person's spouse shall be
notified of the decision. An e.Jectio-n not to par-
ticipate in the Plan is irrevocable if not reVeked
before the date on which the person first becomes
entitled to retired or retainer pay. .' * * 

Accordingly, section 1448(a) allows the mem-ber to elect not
tu participate in the SBP, but it requires that the member's
spouse be notified if the member elects not to participate at
the maximum level. In addition, 10 U.S.C. 1455 provides that
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regulations shall be prescribed to insure that the nrember and

his spouse are inforred of the elections available and the

effects of such elections in conjunction with the notification
required to be given tlhe spouse under section 14/43(a) if the
Me2ber elects not to participate in the Si;P at the. maxi,-um

level.

As was indicated previously, the Finance and Arccountitnl:

Officer states that Specialist Naltos could have elected
coverace for his dependent children only, without making a
false stateTdCnt as to his marital status, and therefore, a

counselor may have determnincd that further investigation of

marital status was not warranted. Apparcntly the Finance and

Accountinw Officer . 2de thlis stateient in reliance upon reg-

ulatory provisions found in section 201a of Eepart!.ent of
Defense Directive No. 1332.27 (January 4, 1974) - which provides
in pertinent part:

a. A A I-ac r who has both a spou-tse and
dependden-it childrciz on the date of retire-(ent has

four election optionis if be does not desire to par-
ticipate in the Plan, coveriung both spouse and

children at the ma:-:im'jin level. i7C r.ay cover his

spouse end children nt less than the max1;.um level;
'he may cover trie spouse and not the childrr-n at the
aaxi:ouail level or less; he ray cover the chil'ren

-iand not toe SkQUse at the >mun leovel or less;

or he -ay elect not to participate in the Plan. i * *"

(Emphasis added.)

The above-quoted regulation sanctions an election to cover

the rmezber's dependent children only, in lieu of his spouse.

Eowever, in our decision i -l/747l, dated January 1), 1973, it
was held that under the plain terms of the law, if a member

has a spouse,.he may not elect aln annuity for his children

only. It was indicated that we were unable to agree that an

eligible widow becomjes an ineligible widow solely by the

mmcmber electing her out of the SB? and that the regulations
which would authorize suchi an election must be considered

as contrary to the law. It is noted that we did not require the

department to change the regulation in question pending action by

the Congress mating an appropriate chance in the controlling pro-
vision of the law. however, as of this date, no action has been -

taken by Congress which would permit the designation of

dependent children, in lieu of a spouse, as beneficiaries
under the SEP. Thus, Specialist Raymond C. llaltos' statement
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that he was clivorce canrnrot lcr'zlly '-e treated as an election
to provide aa annuity for his chileren, in lieu of his spouse,
since such ota election is contrary to the law.

It is cl-cor th-at Specialist ?".ltes elid in.tend to participate
in the P sIT ince he did coipiete anl election certific,:te ind
deductions -:cre rade £rom his 7-CtirC(d Pay Cccount. Further,
under 1i) U. '.'. 144'(a) .72? ccvc-r ;-,c is effective ur.7eF:s the
vember tmlales a positive clection r7ot to inrtca.rte . '. e do
not vie7 the nczbcr' s election iTI ;711ch he :-iirrnrescrntm ' hJ.s
marital status as an effective election not to participate
in the S)3P. Therefore, sii)ce he cou.7 not lc,:ally elect an
annuity in favor of hi. children onlr while he bad a wife, it
appears tlhat 'kin th!is case the clection should I-e treate-d as
an electioes for Nsife cnd than Childrcen.

Concerning wThethar the 7i 71e.' .srepan-.ation of his
marital statii3 reli-v<wo tOle. Covc;:. o7 t of its obliaeionl to
pwL, a-a emw:tf to -,S N Xfg. t;1> v<P \ M toi' eC;15-1hlt.o. of 
long, rencot-rei,. reci:' for thle wratectic:-i of il-tt i c-c;s
anxd d71-1e-fr C1' L' . n.. 'rnrlhr¾ m.JCsues ae,- to bre '':ru- ct

in at the c2s-os :.l'.iwa levs.. ' all of ta conzefluzno
of iinparticiat:Lon ;a l:2 .. ;l-.?-iu an; it i. t' a, i l-'d
,gc.Spot;1 h yi.lity Oa cto .lSl.i:"- oicn: to 'etere wmctYr
there is an eli-Tible. £use or 7-T child. T. c..:-e
where a r'uer states in 'l hi- rertificc that !)wc does
not llaVe a St 0tlsz or C'iiL f -cr an 2'TY arnui!Y, t'he

service recorrds o£ Ch-at ameT'ber ii..0.lf &;e
examined to dater.zine the accuranc! rf hIs ra-reosentations.
If, after such an exa;:siinatioz, thliere lis no eviCc;;cC of racord
WhiCh VtVLweli tend tLo c.-st 0oubt cn t'-; truthfulness of those
representations, suchif an clectier) ,:.y bo. acccpt(e anc tane
Govex:iwn t W-trA ,:.ai a -coc' aCnc-itt-acc- in tle f::tenr s1u oulA
it be posthiw-ousli lcuv-rec. ^ . a :Juaer dicl in fnct- have
an eliible - ous or c'-.ld.. L 3 Cp 2 o sE n. 12? (I-I73) .

In th, present case, uponj th.c: filijn of the 0lC-cttcrn
certificate containiliM tlie stat-i1e11ne 'r-v! So-c-ci~a2ist Nal that
he was divorced, an obligation i2S alced, upOn tll' counseli-;n.
officer to dctcruinc- fror. the ,v-enhr s senlce record:s i-7hether

there wans any evidence to cast douh.'.t nopon that represc-.taticn.
Apparently that was not done. It also appears that some
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question as to t½~c,. niamber t s :rnrittal status %-,Ocld have hecn
apparent at the Finance Center since the OLP election certif-
icate containinf- tl.e i3represcsntatio-; as to marital stateus
dated June 14, 1973, was received thirere June 1.9, 1073, and the

desivmation of beneficiary form (Y!A Yorm 3140) showii.nc rorothca
ITb-ltos as tho member's spo se, vmaq dlated onne Oav later, June 210,
1973. I-: a0..itlo- n ' tos in nry in uly .973' nrcsutriabj1y

chould have raiseci sci:-e question as to her rsr-tnl stnt.ls~C

Therefore. i t apara.ls thLat: h;,d tCle merlher'st Csf-I-J.ce recoril's

been checl:ce ty the couvsc'1.ng officer or the Fierm.ce Center
substantiJ.l doubt as to the r.m.er's true rarital status would

have been raisedl. Thuns, it does not anpear that the Govern-
ment can be said to 1have recei.C-da Crood aceuittance baset on

t:hc -;euher'-t s rs ,s:ePrnsertation ftn this case. Compare °.7 Comp.

Gen. 11, -,I 3 (L''.

In r.rst eases siJJ'ar to th-is r-e w-oUld nut'- orz-n r.aymenlt

to the prolCz r p- :tI)c- ; ' oui ' c r recovery of tP-x

erroncl.on . - to:p. (- . 'C 1-,, , . ''re Tl'v(vr,
in this caine Ote e'-rr'.rou. 1UaS i>-.:!t xe-" madle tc TMrs. 'laltos

as CurtO(,;.i i. cl C C;! ' . , ',-- * ! Cr.-(. a F'd,

shle *;as a-;>ar, t~tz v ;>(1ly *:re'w iO -lS~% T1erefere, i h1 thiS

case there is zo r7 'no t romr -' ,'otftd c-!mt to a dun!icate
paymicilrnt to hIe7r For i-t lvir:-o0 fe_ 'i^. C 1 she 11a3 recl'v thte
anniitv oiI clUa',. o> haer c'hildrer, nlO is tlhre re7ason to
recover tha erroneous p'ments ; ! to her' as custodi-n for
her childrcin. Lc'rrnc v " "nL ir not ruthzri.cA on the
voucher ubitted iid it will hce rc -iedd in this Office.

h1Ao7ev2,, the S751s annuit- s!, e':' 4e ent.- 1 shed. as

indicate ' n-ov- a.. the basis Or a' ehCticn for SpotuSIe rn

then chilh re" ancl pnyinent of suchlC annuity made to nrs. ?'nlto7,
in her o;, r' 1.t as Tonuj- S' s'.lf 1- t lirIhie, ,7 thcn to

t1he chi rl-in ; rov C' thai a re -. '-i .1. The e:.tra cost of
SUch a7lnxity t."ich wa-s rofUnC': ti ''rn. ' ltcn with the !:efer's
unpaid retirad pay 1,1' t be co~llctced f'ro-. her or c!e;-ucteJ from

current annuity ,-:7oi,,cS. S. 5! C3. CV:n. 5 7 (l?74)

and cases cited. thexre~n.

The questions are answered accorc.ingly.

R. F. KELLER

Deputy Comptroller General
of the United States




